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Preamble

Commencement Date: 7 October 2016
Proclamation 55 of 2016 / GG 40334 / 2016 10 07

Act

To provide for the establishment of the Community Schemes Ombud Service; to provide for
its mandate and functions; and to provide for a dispute resolution mechanism in community
schemes; and to provide for matters connected therewith.

Be it enacted by the Parliament of the Republic of South Africa, as follows: -
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Community Schemes Ombud Service Act, 9 of 2011

Chapter 1 - Interpretation

1. Definitions

In this Act, unless the context indicates otherwise-
"adjudicator" means a person contemplated in section 21(2)(b);

"association" means any structure that is responsible for the administration of a
community scheme;

"Board" means the Board of Service established by section 6;

"chief financial officer" means the person appointed as the chief financial officer in
terms of section 14;

"chief ombud" means the person appointed as the chief ombud in terms of section 14;

"common area" means any part of land or building in a community scheme which is
intended for common use by occupiers;

"community scheme" means any scheme or arrangement in terms of which there is
shared use of and responsibility for parts of land and buildings, including but not
limited to a sectional titles development scheme, a share block company, a home or
property owner's association, however constituted, established to administer a
property development, a housing scheme for retired persons, and a housing co-
operative as contemplated in the South African Co-operatives Act, 2005 (Act No. 14 of
2005) and "scheme" has the same meaning;

"Department” means the Department of Human Settlements;

"Director-General" means the Director-General of the Department of Human
Settlements;

"dispute" means a dispute in regard to the administration of a community scheme
between persons who have a material interest in that scheme, of which one of the
parties is the association, occupier or owner, acting individually or jointly;

"executive committee" means the executive body of a community scheme, including
but not limited to the trustees of a sectional title body corporate, the board of directors
of a share block company and the management association of any housing scheme for
retired persons;

"levies" means the levies contemplated in section 59;

"managing agent" means any person who provides management services to a
community scheme for reward;

"mandate" means the mandate of the Service as contemplated in section 5;
"Minister" means the Minister of Human Settlements;
"occupier" means a person who legally occupies a private area;

"ombud" means a person contemplated in section 21(2)(a);
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"owner" means a person who has a legally secured right to possession and
occupation of a private area, including but not limited to the owner of a sectional title
unit, the holder of shares in a share block company and the holder of an occupation
right in a housing scheme for retired persons;

"person" includes an association, partnership, trust, corporation, private or public
entity and such person's representatives, successors and assignees;

"practice directive" means a practice directive issued in terms of section 36;

"private area" means any area in a community scheme set aside for private
occupation or ownership, excluding any common area;

"prescribe" means prescribe by regulation made under this Act;

"Public Finance Management Act" means the Public Finance Management Act, 1999
(Act No. 1 of 1999);

"regulation" means a regulation made in terms of section 29;

"scheme governance documentation" means any rules, regulations, articles,
constitution, terms, conditions or other provisions that control the administration or
occupation of private areas and common areas in a community scheme, and

"scheme governance provision" has a corresponding meaning;

"Service" means the Community Schemes Ombud Service established by section 3;
and

"this Act" includes the regulations.
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Chapter 2 - Community Schemes Ombud Service

2. Purpose of Act

The purpose of this Act is to provide for -

(a)
(b)
(c)

the establishment of the Service;

the functions, operations and governance of the Service; and

a dispute resolution mechanism in community schemes.

3. Establishment of Service

(1)

(2)

(3)

(4)

There is hereby established a juristic person to be known as the Community
Schemes Ombud Service.

The Service operates as a national public entity listed in terms of the Public
Finance Management Act with its executive authority vested in the Minister.

The Service must establish a national head office and, where necessary,
regional offices.

The provisions of the Public Finance Management Act apply to the Service.

4. Functions of Service

(1)

3)
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The Service must -

(a)
(b)

(c)

(d)

develop and provide a dispute resolution service in terms of this Act;

provide training for conciliators, adjudicators and other employees of the
Service;

regulate, monitor and control the quality of all sectional titles scheme
governance documentation and such other scheme governance
documentation as may be determined by the Minister by notice in the
Gazette; and

take custody of, preserve and provide public access electronically or by
other means to sectional title scheme governance documentation and such
other scheme governance documents as may be determined by the
Minister by notice in the Gazette.

In performing its functions the Service -

(a)
(b)

(c)
(d)

must promote good governance of community schemes;

must provide education, information, documentation and such services as
may be required to raise awareness to owners, occupiers, executive
committees and other persons or entities who have rights and obligations
in community schemes, as regards those rights and obligations;

must monitor community scheme governance; and

may generally, deal with any such matters as may be necessary to give
effect to the objectives of this Act.

The Service acts through its Board.
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5.Mandate

(1)

(2)

The Minister must conclude a written mandate with the Service as soon as
possible, but not later than six months after the appointment of the Board.

The mandate must -

(a) contain the operational and performance indicators against which the
performance of the Service is measured;

(b) contain specific service delivery targets that the Service must attain; and
(c) contain directions regarding the utilisation of any surplus revenue.

The mandate must deal with any other matter that the Minister and the Service
may agree on.

The mandate must be reviewed every five years or such shorter period as the
Minister may determine.

The mandate must be consistent with this Act and other relevant legislation.

6. Board of Service

(1)
(2)
(3)

There is hereby established a Board to be known as the Board of the Service.
The Board is responsible for the management and governance of the Service.
The Board consists of -

(a) two executive members; and

(b) seven non-executive members.

The Minister must appoint the chairperson and deputy chairperson of the Board
from the non-executive members of the Board.

The Board may designate any other non-executive member of the Board to act
as chairperson if both the chairperson and the deputy chairperson are absent or
unable to perform their functions.

7. Appointment of members of Board

(1)
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The Minister must by notice in the Gazette and two national newspapers
circulating in the Republic invite all interested persons to submit, within the
period and in the manner mentioned in the notice, the names of persons fit to be
appointed as non-executive members of the Board.

The Minister must appoint a nomination committee consisting of not more than
seven persons, two of whom must be chairpersons of the relevant parliamentary
committees in each house or their delegates, to make recommendations to the
Minister for the appointment of the non-executive members of the Board.

In establishing a nomination committee, the Minister must ensure that the
committee is broadly representative.

The nomination committee, in making a recommendation to the Minister, must
consider -

(a) the skills, knowledge and experience of a candidate in areas of -
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(8)

(9)

(i)  risk management;
(i) financial management;
(iii)  dispute resolution in community schemes;
(iv) public education and training;
(v) management of community schemes;
(vi) community scheme governance documentation; or
(vii) development of community schemes; and
(b) the need for representation of historically disadvantaged persons.

If the recommendation of the nomination committee does not contain a suitable
person or the required number of suitable persons, the Minister may call for
further nominations in the manner set out in subsection (1).

The Minister must, within 30 days after such appointment, publish the names of
the members so appointed and the date of commencement of their terms of
office in the Gazette.

A non-executive member of the Board -

(a) holds office for a period not exceeding three years and may be reappointed
on expiry of his or her term;

(b) may not serve for more than two consecutive terms of office;

(c) is appointed according to the terms and conditions determined by the
Minister;

(d) must be paid from the revenue of the Service such remuneration and
allowances as may be determined by the Minister in consultation with the
Minister of Finance, taking into consideration regulations and guidelines
issued by the Minister for the Public Service and Administration and the
National Treasury; and

(e) is appointed on a part-time basis.

The Minister must appoint at least five non-executive members of the first Board
for a period not exceeding three years.

Any vacancy occurring in the Board must be filled in the same manner as the
vacating member was appointed.

(10) The executive members of the Board are appointed in terms of section 14.

8. Functions of Board

The Board must-

(a)

(b)
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implement the mandate contemplated in section 5 and any strategic plan of the
Service in order to achieve the objectives of the Service;

make decisions on behalf of the Service and ensure that these decisions are
carried out;
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(e)

provide guidance to the chief ombud in the performance of his or her functions in
terms of this Act;

notify the Minister immediately of any matter that may prevent or materially affect
the achievement of the objects or financial targets of the Service; and

refer to the Minister any matter concerning the adverse functioning of the
Service.

9. Disqualification from membership of Board

A person may not be appointed as or remain as a member of the Board, as the case
may be, if that person -

(@)

is an unrehabilitated insolvent or becomes insolvent and the insolvency results in
the sequestration of that person's estate;

has been declared by a competent court to be mentally ill;

has been convicted, in the Republic or elsewhere, of theft, fraud, forgery, perjury
or any other offence involving dishonesty;

has been convicted of any other offence, whether in the Republic or elsewhere,
committed after the Constitution of the Republic of South Africa, 1993, took
effect, and sentenced to imprisonment without the option of a fine;

has been, or is, removed from an office of trust on account of misconduct in
respect of fraud or the misappropriation of money;

is otherwise disqualified from serving as a member of a board in terms of the
Companies Act, 2008 (Act No. 71 of 2008); or

has or acquires an interest in a business or enterprise which may conflict or
interfere with the proper performance of his or her functions as a member of the
Board.

10. Resignation and removal from office

(1)

(2)
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A member of the Board may resign by giving to the Minister -
(@) one month's written notice; or
(b) less than one month's written notice, with the approval of the Minister.

The Minister may, subject to the Promotion of Administrative Justice Act, 2000
(Act No. 3 of 2000), remove a member of the Board from office -

(a) if such member becomes disqualified in terms of section 9;
(b) if such member acted contrary to this Act;
(

c) if such member failed to disclose an interest or withdraw from a meeting as
required;

(d) if such member has failed to perform the functions of his or her office
efficiently and effectively;

(e) on the ground of misconduct, incapacity or incompetence; or

(f)  if such member is absent from three consecutive meetings without leave of
the chairperson.
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11. Fiduciary duty and disclosure

(1)

(2)

S
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A member of the Board must, upon appointment, submit to the Minister and the
Board a written statement in which it is declared whether or not that member has
any direct or indirect financial interest in community schemes and all other
financial interests.

A member of the Board may not be present, or take part in, the discussion of or
the taking of a decision on any matter before the Board in which that member or
his or her family member, business partner or associate has a direct or indirect
financial interest.

If a member of the Board acquires an interest that could reasonably be expected
to be an interest contemplated in this section, he or she must immediately, but
not later than three months after acquiring that interest in writing declare that fact
to the Minister and the Board.

If an organisation or enterprise in which a member of the Board has an interest
contemplated in this section is requested to offer its services to the Service, or is
in the process of concluding any agreement with the Service, including an
agreement in respect of the alienation of land to the Service, the organisation or
enterprise must immediately, in writing, declare the interest of such member to
the Minister and the Board.

A member of the Board must at all times exercise the utmost good faith, honesty
and integrity, care and diligence in performing his or her functions as a member
of the Board, unless excused in writing by the chairperson or deputy chairperson
of the Board, and, in furtherance of these functions and without limiting their
scope, must -

(a) take reasonable steps to inform himself or herself about the Service, its
business and activities and the circumstances in which it operates;

(b) take reasonable steps, through the processes of the Board, to obtain
sufficient information and advice about all matters to be decided by the
Board to enable him or her to make conscientious and informed decisions;

(c) attend all meetings of the Board, unless excused in writing by the
chairperson or deputy chairperson of the Board;

(d) exercise an active and independent opinion with respect to all matters to
be decided by the Board;

(e) exercise due diligence in relation to any business of, and necessary
preparation for and attendance at meetings of, the Board or any committee
to which such member of the Board is appointed;

(f)  comply with any internal code of conduct that the Service may establish for
members of the Board;

(g) notengage in any activity that may undermine the integrity of the Service;

(h)  not make improper use of his or her position as a member or of information
acquired by virtue of his or her position as a member of the Board; and

(i) treat any confidential matters relating to the Service, that is obtained in his
or her capacity as a member of the Board, as strictly confidential and not
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divulge them to anyone without the authority of the Service or as required
as part of that member's official functions as a member of the Board.

(6) This section must be interpreted as adding to, and not deviating from, any law
relating to the criminal or civil liability of a member of a governing body, and
criminal or civil proceedings that may be instituted in respect of such a liability.

(7) A member who contravenes or fails to comply with subsection (5) may be
charged with misconduct.

12. Committees

(1) The Board may establish one or more committees to perform such functions as
the Board may determine.

(2) The Board must-

(a) assign members of the Board to serve on a committee, based on their
knowledge and skills; and

(b) determine the-
(i) terms of reference of a committee;
(i) composition of a committee;
(iii) tenure of members on a committee;
(iv) reporting mechanisms of a committee; and
(v) methods and reasons for removal of a member from a committee.

(3) Non-executive members of the Board must make up the majority of the members
of a committee.

(4) The Board may appoint specialists to a committee for their technical support.

(5) Unless specially delegated by the Board, a committee has no decision-making
powers and can only make recommendations to the Board.

(6) A committee must meet as often as is necessary in order to carry out its
functions and may determine its own procedures.

(7) Each committee must be chaired by a non-executive member of the Board.

13. Delegation and assignment of functions by Board
(1) The Board may, by a resolution passed by 75 per cent of its members-

(a) delegate any of its powers and assign any of its functions to-
(i)  any member of the Board;
(i) any committee established in terms of section 12;
(iii)  the chief ombud;
(iv) the chief financial officer; or
(v) any employee of the Service; and

(b) amend or revoke such delegation or assignment.
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(2)

(4)

Notwithstanding a delegation or assignment contemplated in subsection (1),
nothing prevents the Board from exercising or performing any power or duty so
delegated or assigned.

(@) Any delegation or assignment contemplated in subsection (1) -

() may be made subject to such conditions as the Board may
determine; and

(i)  must be communicated to the delegatee or assignee in writing.

(b)  The written communication contemplated in paragraph (a)(ii) must contain
full particulars of the matters being delegated or assigned and of the
conditions subject to which the power may be exercised or the function
must be performed.

The Board may not delegate -

(@) the power to appoint the chief ombud; and

(b) itsrole on -
(i) the appointment of the chief financial officer;
(i)  the implementation of the mandate; and

(i)  the implementation of any strategic plan of the Service.

14. Appointment of chief ombud and chief financial officer

(1)

(2)

)

The Board must, with the approval of the Minister, appoint a chief ombud and a
chief financial officer to assist the Service in meeting its objectives.

The Board must invite applications for the posts of chief ombud and chief
financial officer by publishing advertisements in the media.

The appointment must be made after following a transparent and competitive
process.

A person appointed as chief ombud or chief financial officer must-

(a) have suitable qualifications and experience relevant to the functions of the
Service;

(b) have suitable expertise in and understanding of community scheme
governance; and

(c) not be disqualified as contemplated in section 9.

15. Conditions of appointment of chief ombud and chief financial officer

(1)

(2)
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The appointment of the chief ombud and the chief financial officer is subject to
the conclusion of an annual performance contract with the Board and in
accordance with applicable legislation.

The chief ombud and the chief financial officer are appointed for a term of five
years and may be reappointed for one or more additional terms of five years,
subject to the approval of the Minister.
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(@) The chief ombud holds office on such terms and conditions as the Board
may determine, in consultation with the Minister, the Minister of Finance
and the Minister for the Public Service and Administration.

(b) The chief financial officer holds office on terms and conditions determined
by the chief ombud within the limits determined by the Board and in
accordance with applicable legislation.

(4) The chief ombud and the chief financial officer are executive members of the
Board.

(5) The chief ombud and the chief financial officer are entitled to a remuneration
package determined by the Board.

(6) The chief ombud and the chief financial officer are accountable to the Board.

16. Removal of chief ombud and chief financial officer from office

(1) The Board must, in consultation with the Minister and subject to applicable
labour legislation, remove the chief ombud and chief financial officer from office -

(@) on account of misconduct;
(b) for failing to perform the duties connected with that office diligently; or

(c) if the chief ombud or the chief financial officer becomes subject to any
disqualification contemplated in section 9.

(2) The chief ombud and the chief financial officer may resign on written notice of at
least 30 days to the chairperson.

(3) The Board may suspend the chief ombud or the chief financial officer during
misconduct proceedings against him or her.

17. Acting chief ombud and chief financial officer

(1) The Board may in writing appoint any senior employee of the Service to act as
chief ombud or chief financial officer if the chief ombud or chief financial officer-

(a) is temporarily unable to perform his or her duties in terms of this Act; or

(b) has vacated or been removed from office and a new chief ombud or chief
financial officer, as the case may be, has not yet been appointed.

(2) An acting chief ombud or acting chief financial officer may exercise all the
powers and must perform all the duties of the chief ombud or chief financial
officer, as the case may be.

18. Functions of chief ombud

(1) The chief ombud is the head of the administration of the Service.

(2) Subject to directives from the Board, the functions of the chief ombud are to -
(@) manage the affairs of the Service;
(b) implement the policies and decisions of the Board;

(c) manage and recruit employees; and
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(d) develop efficient, transparent and cost-effective administrative systems.

19. Functions of chief financial officer

The functions of the chief financial officer are to -

(a)
(b)

manage risk of the Service's projects;

assist the Board with regard to compliance with its duties in terms of the Public
Finance Management Act;

ensure that the Service has adequate income and liquidity to perform its
functions;

ensure that money payable to the Service is properly collected;

ensure that there is adequate control over the assets acquired, managed or
controlled by the Service;

ensure that the liabilities incurred on behalf of the Service are properly
authorised;

ensure efficiency and economy of operations and avoidance of fruitless and
wasteful expenditure;

ensure that the financial system is in line with generally accepted accounting
practices and procedures;

ensure an adequate budgeting and financial system; and

provide sound financial control systems for the Service.

20. Delegation by chief ombud and chief financial officer

(1)

(2)

3)

The chief ombud and the chief financial officer may delegate to an employee of
the Service any of their powers and assign any of their duties.

Any delegation contemplated in subsection (1) -
(@) may be made subject to such conditions as the Board may determine;
(b)  must be communicated to the delegatee in writing;

(c) may be amended or withdrawn in writing by the chief ombud or the chief
financial officer, as the case may be.

Notwithstanding a delegation or assignment contemplated in subsection (1), the
chief ombud or the chief financial officer, as the case may be, is not divested of
any power or duty so delegated or assigned.

21. Staff of Service

(1)
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The Board must determine the staff establishment necessary to enable the
Service to perform its functions.
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3)
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The chief ombud must, for each regional office established, appoint -
(a) an ombud and a deputy ombud with -

(i) suitable qualifications and experience necessary to administer that
office under the supervision of the chief ombud; and

(i) suitable expertise in and understanding of community scheme
governance and disputes; and

(b) full-time and part-time adjudicators with -

(i) suitable qualifications and experience necessary to adjudicate
disputes under the supervision of an ombud or deputy-ombud; and

(i) suitable qualifications and experience in community scheme
governance; and

(c) full-time and part-time conciliators with -

(i) suitable qualifications and experience necessary to conciliate in
disputes under the supervision of an ombud or deputy-ombud; and

(i) suitable qualifications and experience in community scheme
governance.

The employees contemplated in subsections (1) and (2) are appointed subject to
the terms and conditions determined by the chief ombud within the financial
limits determined in accordance with a human resource policy approved by the
Minister, which policy may make provision for non-pensionable allowances for
employees.

The chief ombud must determine and supply each employee with a copy of the
code of conduct, applicable to all members of staff of the Service and justiciable
for purposes of disciplinary proceedings, to ensure -

(@) compliance with any applicable law;

(b) the effective, efficient and economical use of the resources of the Service;
and

(c) the promotion and maintenance of a high standard of professional ethics.

A person in the employ of the Service becomes a member of the Government
Employees' Pension Fund contemplated in section 2 of the Government
Employees Pension Law, 1996 (Proclamation No. 21 of 1996), and is entitled to
pension and retirement benefits as if that person were in service in a post
classified in a division of the public service.

Staff from public entities reporting to the Minister may be employed by the
Service subject to the provisions of the Labour Relations Act, 1995 (Act No. 66 of
1995), and the human resource policy referred to in subsection (3).

Staff may also be transferred or seconded to the Service from the public service
subject to the provisions of the Public Service Act, 1994 (Proclamation No. 103
of 1994), and the human resource policy referred to in subsection (3).
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22. Funds of Service

(1)  The funds of the Service consist of -

a)

b)

~

d)

e)

(
(
(c
(
(
(

f)

(9)

money appropriated by Parliament;

levies collected from community schemes with the approval of the Minister;
fees for services rendered based on cost recovery;

interest derived from investments of the Service;

loans raised by the Service, subject to section 23;

donations or contributions received by the Service with the approval of the
Minister; and

subsidies and grants from organs of state.

(2) The Service must, subject to section 23, utilise the funds to defray expenses
incurred by it in the performance of its functions.

23. Application of Public Finance Management Act

The Service is subject to the Public Finance Management Act and its financial
management, preparation and submission of budgets, preparation of financial
statements, audits and annual reports, and reporting must be done in accordance with
the Public Finance Management Act.

24. Tabling in Parliament

The Minister must table in Parliament the annual report of the Service -

(a) within 14 days after receiving the report, if Parliament is in session; or

(b) if Parliament is not in session, within 14 days after the commencement of the
next parliamentary session.

25. Delegation by Minister

(1) The Minister may delegate to the Director-General any of his or her powers or
assign any of his or her functions conferred or imposed on him or her by this Act.

(2) Any delegation contemplated in subsection (1)-

(@)
(b)
(c

(d)

~

may be made subject to such conditions as the Minister may determine;
must be in writing;
may be amended or withdrawn by the Minister in writing; and

does not prohibit the Minister from exercising that power or performing that
duty.

(3) The Minister may not delegate the power to-

(a)
(b)
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make regulations; or

appoint a member of the Board.
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(@) The Minister may issue a directive to the Director-General regarding the
delegation contemplated in subsection (1).

(b) The Director-General must comply with the directive contemplated in
paragraph (a).

26. Additional functions

(1)

(2)

The Minister may, after consultation with the Board, authorise the Service to
perform any additional function not inconsistent with this Act.

The authorisation contemplated in subsection (1) must be in writing, detailing the
funding arrangements as well as the terms and conditions relating to such
additional function.

27. Provision of information

(1)

(2)

)

(a) The Minister may direct the Board to submit to him or her specific information.
(b) The Board must comply with any directive contemplated in paragraph (a).

The Service must provide the Minister or a person authorised by the Minister
with access to such books, accounts, documents and assets of the Service as
the Minister may direct.

The Minister may appoint a person to investigate the affairs or financial position
of the Service and compliance by the Service with this Act, and may recover
from the Service the fees and disbursements incurred by that person during the
investigation.

An individual member of the Board and an employee of the Service, must comply
with any directive of the Minister contemplated in subsections (1) and (2) to the
extent that they are able to do so.

28. Intervention by Minister

(1)
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The Minister may direct the Service to take any action specified by the Minister if
the Service-

(a) isin financial difficulty or is otherwise being mismanaged;

(b) is unable to perform its functions effectively due to dissension among
Board members;

(c) has acted unfairly or in a discriminatory or inequitable manner;
(d) has failed to comply with any law;

(e) has failed to comply with any directive issued by the Minister under this
Act; or

(f) bhas obstructed the Minister, or a person authorised by the Minister, in
performing a function in terms of this Act.
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()

(6)

(7)

A directive contemplated in subsection (1) must state-
(a) the nature of the deficiency;
(b) the steps which must be taken to remedy the situation; and

(c) a reasonable period within which the steps contemplated in paragraph (b)
must be taken which period may not exceed six months.

If the Service fails to remedy the situation within the stated period, the Minister
may, after having-

(@) given the Service a reasonable opportunity to be heard; and
(b) afforded the Service a hearing on any submissions received,

replace one or more members of the Board and where circumstances so require,
appoint an administrator to take over the relevant function of the Service until the
member or members of the Board has or have been replaced.

If the Minister appoints an administrator to take over a function of the Service in
terms of subsection (3) -

(@) the administrator may do anything which the Service might otherwise be
empowered or required to do in terms of this Act;

(b) the Board may not, while the administrator is responsible for that function,
exercise any of its powers or perform any of its duties relating to that
function; and

(c) an employee or a contractor of the Service must comply with any lawful
directive issued by an administrator in terms of this Act.

The Minister must, every six months, review the performance of the Service
while it is under administration.

Once the Minister is satisfied that the Service is once more able to perform its
functions effectively, the Minister must terminate the appointment of the
administrator.

The costs associated with the appointment of an administrator must be borne by
the Service.

29. Regulations

(1) The Minister must, after consultation with the Board, make regulations regarding -
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(a)
(i)  meetings to be held by the Board;
(i)  regularity of meetings;
(iii)  special meetings;
(iv) the taking of decisions at meetings;
(v) convening of meetings and notices of meetings;

(vi) meetings by telephone or video conference or other means of
communication;
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(2)

(3)

(vii) quorums at meetings;

(viii) adjournment of meetings;

(ix) the person presiding at meetings;

(x)  minutes of meetings;

(xi) resolutions signed by members of the Board;
(xii) execution of documents; and

(xiii) the proceedings of the Board;

levies payable by schemes to the Service and at what intervals such levies
are payable;

schemes which may be entitled to discounts or waivers of fees;

application, adjudication and fees payable by persons who make use of the
Service;

persons who may be entitled to discounts or waivers of fees;

rates of interest payable by community schemes on overdue levies and
fees;

any matter that this Act requires or permits to be prescribed; and

generally, any ancillary or incidental, administrative or procedural matter
that it is necessary to prescribe for the proper implementation or
administration of this Act.

The minister may make regulations regarding the funding contemplated in
section.

Any regulations made in terms of this section must, before publication in the

Gazette, be approved by Parliament.

30. Judicial management and liquidation

The Service may not be placed under judicial management or liquidation except on the
authority of an Act of Parliament.

31. Security of information

A person may not disclose any information kept by the Service unless -

(a)

(b)
(c)

it is done in terms of and subject to any applicable law that compels or
authorises the disclosure;

it is necessary for the proper functioning of the Service; or

it is legally required for the purpose of monitoring, evaluating, investigating or
considering any activity relating to the Service.

32. Documents relating to litigation

The Service must on request provide the Minister with copies of all pleadings,
affidavits and other documents in its possession relating to any legal proceedings
brought by or against the Service.
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33. Limitation of liability

Neither the Service nor any employee of the Service is liable for any damage or loss
caused by-

(a) the exercise of a power or the performance of a duty under this Act; or
(b) the failure to exercise a power, or perform a duty under this Act,

unless the exercise of or failure to exercise the power, or performance or failure to
perform the duty was unlawful, grossly negligent or in bad faith.

34. Offences and penalties
(1) Any person who-

(a) fails to provide access to any books, accounts, documents or assets when
required to do so under this Act;

(b) fails to comply with a directive issued under this Act;

(c) fails or refuses to give data or information, or gives false or misleading data
or information when required to give information under this Act;

(d) intentionally refuses to perform a duty or obstructs any person in the
exercise of a power or performance of a duty in terms of this Act;

(e) accepts any unauthorised fees or reward, either directly or indirectly as a
result of a person's position with the Service;

(f)  uses the name, logo or design of the Service without authority;
(g) contravenes or fails to comply with section 31; or
(h) fails to comply with section 11(1), (2) and (3),

is guilty of an offence, and is liable, on conviction, to a fine or imprisonment for a
period not exceeding five years or to both a fine and such imprisonment.

(2) Where a person is convicted for a second or subsequent conviction for an
offence contemplated in subsection (1), he or she is liable to a fine or
imprisonment for a period not exceeding ten years or to both a fine and such
imprisonment.

35. Independence of Service

(1) All Service employees must act independently and impartially in making
decisions with regard to the resolution of disputes.

(2) Once an application is referred to an adjudicator, an ombud plays no role in
relation to the substance of the dispute or the outcome sought by the applicant.

36. Practice directives

(1) The chief ombud must issue practice directives with regard to any matter
pertaining to the operation of the Service.

(2) Practice directives must, subject to this Act and the regulations, direct the
performance of any act in the operation of the Service.
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37. Privileges, immunities and non-waiver

(1) In performing their functions in terms of this Act, the chief ombud, an ombud, a
deputy ombud and an adjudicator have the same privileges and immunities from
liability as a judge of the High Court.

(2) The privilege in respect of defamation that applies to any proceeding before the
High Court and to the documents and statements in such proceedings, must
apply to adjudication in terms of this Act.

(3) A person may not waive or limit the exercise of rights in terms of this Act or act
contrary to any provision of this Act.
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Chapter 3 - Applications

38. Applications

(1)

(2)

Any person may make an application if such person is a party to or affected
materially by a dispute.

An application must be-

(@) made in the prescribed manner and as may be required by practice
directives;

(b) lodged with an ombud; and
(c) accompanied by the prescribed application fee.
The application must include statements setting out-

(a) the relief sought by the applicant, which relief must be within the scope of
one or more of the prayers for the relief contemplated in section 39;

(b) the name and address of each person the applicant considers to be
affected materially by the application; and

(c) the grounds on which the relief is sought.

If the applicant considers that the application qualifies for a discount or a waiver
of adjudication fees, the application must include a request for such discount or
waiver.

39. Prayers for relief

An application made in terms of section 38 must include one or more of the following
orders:

(1) In respect of financial issues-
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(@) an order requiring the association to take out insurance or to increase the
amount of insurance;

(b) an order requiring the association to take action under an insurance policy
to recover an amount;

(c) an order declaring that a contribution levied on owners or occupiers, or the
way it is to be paid, is incorrectly determined or unreasonable, and an
order for the adjustment of the contribution to a correct or reasonable
amount or an order for its payment in a different way;

(d) an order requiring the association to have its accounts, or accounts for a
specified period, audited by an auditor specified in the order;

(e) an order for the payment or re-payment of a contribution or any other
amount; or

(f)  an order requiring a specified tenant in a community scheme to pay to the
association and not to his or her landlord, all or part of the rentals payable
under a lease agreement, from a specified date and until a specified
amount due by the landlord to the association has been paid: Provided that
in terms of such an order-
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(2)

(3)

(4)
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(i)  the tenant must make the payments specified and may not rely on
any right of deduction, set-off or counterclaim that he or she has
against the landlord to reduce the amount to be paid to the
association;

(i) payments made by the tenant to the association discharge the
tenant's liability to the landlord in terms of the lease; and

(i) the association must credit amounts received from the tenant to the
account of the landlord.

In respect of behavioural issues-

(a)

(b)

(d)

an order that particular behaviour or default constitutes a nuisance and
requiring the relevant person to act, or refrain from acting, in a specified
way;

if satisfied that an animal kept in a private area or on common areas is
causing a nuisance or a hazard or is unduly interfering with someone else's
peaceful use and enjoyment of his or her private area or common area, an
order requiring the owner or occupier in charge of the animal-

(i) to take specified action to remedy the nuisance, hazard or
interference; or

(i) toremove the animal;

an order declaring that an animal is being kept in a community scheme
contrary to the scheme governance documentation, and requiring the
owner or occupier in charge of the animal to remove it; or

an order for the removal of all articles placed on or attached illegally to
parts of a common area or a private area.

In respect of scheme governance issues-

(a)

(b)

an order requiring the association to record a new scheme governance
provision consistent with a provision approved by the association;

an order requiring the association to approve and record a new scheme
governance provision;

an order declaring that a scheme governance provision is invalid and
requiring the association to approve and record a new scheme governance
provision to remove the invalid provision; or

an order declaring that a scheme governance provision, having regard to
the interests of all owners and occupiers in the community scheme,
is unreasonable, and requiring the association to approve and record a
new scheme governance provision-

(i) toremove the provision;
(i)  if appropriate, to restore an earlier provision;
(i) to amend the provision; or

(iv) to substitute a new provision.

In respect of meetings-
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(e)

an order requiring the association to call a general meeting of its members
to deal with specified business;

an order declaring that a purported meeting of the executive committee, or
a purported general meeting of the association, was not validly convened;

an order declaring that a resolution purportedly passed at a meeting of the
executive committee, or at a general meeting of the association-

(i)  was void; or

(i) isinvalid;

an order declaring that a motion for resolution considered by a general
meeting of the association was not passed because the opposition to the
motion was unreasonable under the circumstances, and giving effect to the

motion as was originally proposed, or a variation of the motion proposed;
or

an order declaring that a particular resolution passed at a meeting is void
on the ground that it unreasonably interferes with the rights of an individual
owner or occupier or the rights of a group of owners or occupiers.

In respect of management services-

(a)

(b)

an order requiring a managing agent to comply with the terms of a person's
contract of appointment and any applicable code of conduct or
authorisation; or

an order declaring that the association does or does not have the right to
terminate the appointment of a managing agent, and that the appointment
is or is not terminated.

In respect of works pertaining to private areas and common areas-

(a)

(b)

(d)

an order requiring the association to have repairs and maintenance carried
out;

an order requiring the relevant person-
(i)  to carry out specified repairs, or have specified repairs made; or

(i) to pay the applicant an amount fixed by the adjudicator as
reimbursement for repairs carried out or to be carried out in respect
of the property by the applicant;

an order requiring the association-

(i) to carry out, within a specified time, specified works to or on the
common areas for the use, convenience or safety of owners or
occupiers; or

(i)  not to carry out specified works;

an order declaring that the association's decision to reject a proposal to
make improvements on or alterations to common areas is unreasonable,
and requiring the association-

(i) to agree to the proposal; or
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(ii)  to ratify the proposal on specified terms;
(e) an order requiring the association-

(i) to acquire, within a specified time, specified property for the use,
convenience or safety of owners or occupiers;

(i)  not to acquire specified property; or
(i) to dispose of specified property, within a specified time;

(f)  an order declaring that an owner or occupier reasonably requires exclusive
use rights over a certain part of a common area, that the association has
unreasonably refused to grant such rights and requiring the association to
give exclusive use rights to the owner or occupier, on terms that may
require a payment or periodic payments to the association, over a specified
part of a common area; or

(g) an order obliging an owner or occupier to accept obligations in respect of a
defined part of a common area.

(7) Inrespect of general and other issues-

(a) an order declaring that the applicant has been wrongfully denied access to
information or documents, and requiring the association to make such
information or documents available within a specified time; or

(b) any other order proposed by the chief ombud.

40. Further information or material for applications

After receiving an application, an ombud may require-

(@) the applicant to submit further information or documentation in regard to
the application;

(b) information to be verified; and

(c) the applicant to provide evidence that an internal dispute resolution
mechanism has been unsuccessful.

41. Time limit on certain applications

(1) An application for an order declaring any decision of an association or an
executive committee to be void, may not be made later than 60 days after such a
decision has been taken.

(2) An ombud may, on good cause shown, condone the late submission of an
application contemplated in subsection (1).

42. Rejection of applications
An ombud must reject an application by written notice to the applicant if-
(a) the relief sought is not within the jurisdiction of the Service;

(b) the applicant fails to comply with a requirement of the ombud in terms of
section 40;
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(c) within 14 days after delivery of a notice contemplated in section 44, the
ombud does not receive written confirmation from the applicant that the
applicant wishes to proceed with the application;

(d) the ombud is satisfied that the dispute should be dealt with in a court of law
or other tribunal of competent jurisdiction; or

(e) the application does not, in the opinion of the ombud, qualify for the
discount or waiver of adjudication fees applied for.

43. Notice to affected persons and association

(1) Unless an application is rejected, the ombud must serve notice on-

(2)

(3)

(a) the association; and

(b) each person the ombud considers to be affected materially by the
application.

The notice contemplated in subsection (1) must-

(a) include details of the parties to the dispute and the relief sought in terms of
the application;

(b) include details of the place and times where the documentation relating to
the application can be inspected;

(c) confirm whether or not the application qualifies for a discount or waiver of
adjudication fees;

(d) invite written submissions with regard to the application; and

(e) draw attention in the prescribed form to the right to legal representation as
contemplated in section 52.

If the application affects owners or occupiers generally, or a particular category
of owners or occupiers, the ombud need not serve a copy of the notice on each
affected person individually, but may instead serve notice in a way that ensures,
as far as is reasonably practicable, that the notice comes to the attention of all
owners or occupiers or all members of that particular category.

44. Notice to applicant

44.

The ombud must give an applicant notice of any submissions received and give
the applicant an opportunity to-

(a) inspect the submissions;

(b) make a written response relating only to issues raised in the submissions;
and

(c) confirm whether he or she wishes to proceed with the application.

45. Amendment or withdrawal of application

(1)
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The ombud has a discretion to grant or deny permission to amend the
application or to grant permission subject to specified conditions at any time
before the ombud refers the application to an adjudicator.
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(2) The applicant may withdraw the application at any time before the ombud refers
the application to an adjudicator.

46. Inspection of documentation

(1) The ombud must, on application by an affected person, allow such person to
inspect and obtain copies of-

a) the application;
b) submissions made in regard to the application;

c) the applicant's response to the submissions; and

(
(
(
(d) the ombud's current list of adjudicators.

(2) An application in terms of this section must be accompanied by the prescribed
fee.

47. Conciliation

On acceptance of an application and after receipt of any submissions from affected
persons or responses from the applicant, if the ombud considers that there is a
reasonable prospect of a negotiated settlement of the disputes set out in the
application, the ombud must refer the matter to conciliation.

48. Referral to adjudicator

(1) If the conciliation contemplated in section 47 fails, the ombud must refer the
application together with any submissions and responses thereto to an
adjudicator.

(2) The ombud must refer the application to an adjudicator chosen by the ombud if
the applicant qualifies for a waiver or discount on adjudication fees.

(3) If the application does not qualify for a waiver of adjudication fees, the ombud
must give the applicant and the affected parties an opportunity to choose an
adjudicator from the ombud's list and, if a specific adjudicator is agreed upon by
the parties to the dispute, the ombud must refer the application to the agreed
adjudicator: Provided that if a specific adjudicator is not agreed upon, the ombud
must refer the application to an adjudicator chosen by the ombud.

(4) The ombud must give the applicant and all affected parties notice of the referral,
and in the case of an application to which no waiver of adjudication fees applies,
such notice shall include details of the costs of the adjudicator's services and the
manner in which payment may be made and secured.
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Chapter 4 - Investigation and representation

49. Adjudication fees

An adjudicator must not proceed to investigate an application until the prescribed
adjudication fees have been paid or secured to the ombud's satisfaction.

50. Investigation by adjudicator

The adjudicator must investigate an application to decide whether it would be
appropriate to make an order, and in this process the adjudicator-

(a)
(b)

(c)

must observe the principles of due process of law; and

must act quickly, and with as little formality and technicality as is consistent with
a proper consideration of the application; and

must consider the relevance of all evidence, but is not obliged to apply the
exclusionary rules of evidence as they are applied in civil courts.

51. Investigative powers of adjudicator

(1) When considering the application, the adjudicator may-

(2)

3)
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(a) require the applicant, managing agent or relevant person-
(i)  to give to the adjudicator further information or documentation;
(i)  to give information in the form of an affidavit or statement; or

(i) subject to reasonable notice being given of the time and place, to
come to the office of the adjudicator for an interview;

(b) invite persons, whom the adjudicator considers able to assist in the
resolution of issues raised in the application, to make written submissions
to the adjudicator within a specified time; and

(c) enter and inspect-
(i)  an association asset, record or other document;
(i)  any private area; and

(i) any common area, including a common area subject to an exclusive
use arrangement.

The adjudicator must give reasonable notice to the executive committee or
occupier of any private area or common area to be entered in terms of
subsection (1)(c).

The association or any other person who is in possession of an association's
records must, if required by an adjudicator and without payment of a fee-

(a) allow the adjudicator access to the records within 24 hours after being
notified of the adjudicator's requirement; and

(b) provide the adjudicator with copies of the records.
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52. Legal representation

52. The applicant and any other relevant person are not entitled to legal
representation during the adjudication process unless-

(a) the adjudicator and all other parties consent; or

(b) the adjudicator, after considering-
(i)  the nature of the questions of law raised by the dispute;
(i)  the relative complexity and importance of the dispute; and

(iif) the comparative ability of the parties to represent themselves in the
adjudication,

concludes that it would be unreasonable to expect the party to deal with the
adjudication without legal representation.

Page | 29 Community Schemes Ombud Service Act, 2011



Chapter 5 Adjudicator's orders

53. Order dismissing application

(1)

3)

The adjudicator may make an order dismissing the application if, after
investigation-

(a) the adjudicator considers that the application is frivolous, vexatious,
misconceived or without substance; or

(b) the applicant fails to comply with a requirement in terms of section 51.
If the adjudicator makes an order in terms of subsection (1)(a), the adjudicator-

(@) may order costs against the applicant to compensate the affected person
for loss resulting from the application; and

(b) in considering the costs, must have regard to any previous applications
made by the applicant.

The amount of costs ordered in terms of subsection (2) must not be more than
the maximum amount prescribed.

54. Order dealing with application

(1) If the application is not dismissed, the adjudicator must make an order-

(2)
)

(4)

()

(@) granting or refusing each part of the relief sought by the applicant;

(b) in the case of an application which does not qualify for a waiver of
adjudication fees, apportioning liability for costs;

(c) including a statement of the adjudicator's reasons for the order; and
(d) drawing attention in the prescribed form to the right of appeal.
An order may require a person to act, or refrain from acting, in a specified way.

The order may contain such ancillary and ensuing provisions as the adjudicator
considers necessary or appropriate.

The order must set the time-
(@) when the order takes effect; or
(b)  within which the order must be complied with.

The adjudicator's order may provide that the order has the effect of any type of
resolution or decision provided for in the scheme governance documentation.

55. Notice of order

(1)
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An adjudicator must cause a copy of an order made in terms of this Act to be
delivered to—

a) the applicant;

c the ombud; and

~

(
(b) the association;
(
(

d) any other affected person.
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If the order affects owners or occupiers generally, or a particular category of
owners or occupiers, the adjudicator need not serve a copy of the order on each
affected person individually, but may instead serve notice in a way that ensures,
as far as reasonably practicable, that the order comes to the attention of all
owners or occupiers or particular category of owners or occupiers.

56. Enforcement of orders

(1)

If an adjudicator's order is for the payment of an amount of money or any other
relief which is within the jurisdiction of a magistrate's court, the order must be
enforced as if it were a judgment of such Court and a clerk of such a Court must,
on lodgement of a copy of the order, register it as an order in such Court.

If an adjudicator's order is for the payment of an amount of money or any other
relief which is beyond the jurisdiction of the magistrate's court, the order may be
enforced as if it were a judgment of the High Court, and a registrar of such a
Court must, on lodgement of a copy of the order, register it as an order in such
Court.

57. Right of appeal

(1)

(2)

(3)
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An applicant, the association or any affected person who is dissatisfied by an
adjudicator's order, may appeal to the High Court, but only on a question of law.

An appeal against an order must be lodged within 30 days after the date of
delivery of the order of the adjudicator.

A person who appeals against an order, may also apply to the High Court to stay
the operation of the order appealed against to secure the effectiveness of the
appeal.
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Chapter 6 General

58. Public access to information in regard to orders

(1)  On receiving an application accompanied by the prescribed fee, the ombud must
make available to the applicant—

(a) a statement indicating whether an order has been made within the
previous six years in terms of this Act with regard to a community scheme
identified in the application and, if so, a copy of the order; and

(b) a copy of every order made in respect of the community schemes specified
in the application.

(2) The Service must publish and make available for inspection by the public—
(a) acopy of an order made at any time in terms of this Act; and

(b) the reasons for such order.

59. Levies and annual returns

Every community scheme must, with effect from the commencement date of this Act,
in each calendar year and at such times as may be prescribed—

(a) pay to the Service a levy in an amount calculated as prescribed, subject to
such discounts or waivers as may be prescribed; and

(b) file with the Service—
(i)  anannual return in the prescribed form;
(i)  a copy of its annual financial statements; and

(iii)  any other prescribed document or information.

60. Short title and commencement

This Act is called the Community Schemes Ombud Service Act, 2011, and comes into
operation on a date to be determined by the President by proclamation in the Gazette.
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Regulations on the Community Schemes Ombud Service, 2016

Interpretation

1. Definitions

In these regulations, any word or expression to which a meaning has been assigned by the
Act shall bear the same meaning assigned to it in the Act, and unless the context indicates
otherwise -

"applicable levy factor" means levy factor set by the Minister for that category of
scheme;

"Board" means the body established in terms of section 6 of the Act;

"chairperson" means the chairperson of the Board appointed by the Minister in terms
of section 6(4) of the Act;

"chief ombud" means the chief ombud of the Service appointed in terms of section 14
of the Act;

"managing agent" means a person who provides management services to a
community scheme for reward, whether monetary or otherwise, including any person
who is employed to render such services;

"scheme executive" means a person who is a trustee, director, or another person
who exercises executive control of a community scheme;

"scheme management service" means any financial, secretarial, administrative or
other service relating to the administration of a community scheme; and

"the Act" means the Community Schemes Ombud Service Act, 2011 (Act No. 9 of
2011).
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CHAPTER 2 - ACTIVITIES OF BOARD

2. Meetings of Board

(1) The Board must hold at least four regular meetings in a year.

(2) Meetings of the Board must be held at a time and place determined by the
Board.

(3) The chairperson -
(@) may at any time convene a special meeting of the Board, and

(b) must convene the special meeting only when requested to do so in writing
by one third of the members of the Board.

(4) The chairperson or the Board may, from time to time, determine that -
(@) a meeting must be held; or

(b) a member of the Board may participate in a meeting by telephone, closed -
circuit television or other electronic means of communication that allows all
participants to communicate.

(5) A member of the Board who participates in a meeting as contemplated in sub -
regulation (4) must be regarded as being present at the meeting.

3. Notices

(1) The chairperson or the chief ombud must give not less than seven days' written
notice of any meeting to all members of the Board, except-

(a) in cases of emergency; or
(b) where all members of the Board agree to accept shorter notice.
(2) The notice contemplated in sub-regulation (1) must-
(a) specify the date and time of the meeting;
(b) state the general nature of the business of the meeting; and
(c) either-
(i) state the place of the meeting; or

(i)  specify the means of communication by which the meeting will be
held.

(3) The proceedings of or resolutions passed at a meeting of the Board are not
invalid merely because a member did not receive a notice of the meeting,
provided that the chairperson or the chief ombud made a reasonable attempt to
give the member sufficient notice.

4. Quorum

(1) No business may be conducted at a meeting of the Board unless a quorum of
members of the Board is present.

(2) A quorum for a meeting of the Board is the majority of its members.
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(3) If a quorum is not present within 30 minutes of the time determined for a meeting
of the Board, the person presiding at the meeting may adjourn the meeting to the
same time and place, seven days after the adjournment.

(4) If a quorum is not present at an adjourned meeting within 30 minutes of the time
determined for such meeting, the meeting is automatically cancelled.

5. Adjournment of meetings

(1) The person presiding at a meeting at which a quorum is present -
(a) may adjourn the meeting with the members' consent; and
(b) must adjourn the meeting if the members so direct.

(2) An adjourned meeting must be held at the time and place agreed to by the
members before the meeting is adjourned.
6. Presiding at meetings of Board
(1) Subject to sub -regulation (2) -

(@) the chairperson must preside at all meetings of the Board at which the
chairperson is present; and

(b) in the absence of the chairperson or in the event that the chairperson is for
any reason unable to act as chairperson, the deputy chairperson must
preside at a meeting of the Board.

(2) If neither the chairperson nor the deputy chairperson is present, the members
present must appoint a member of the Board from amongst themselves to
preside at the meeting.

7. Procedure and making of decisions

(1) Subject to these regulations and the common law of meetings, the Board may
regulate its own proceedings.

(2) A motion at a Board meeting-
(a) does not require a seconder; and

(b) must be determined by resolution of the majority of votes of members of
the Board present and voting.

(3) If the deliberative votes for and against a motion are equal in number, including
the vote of the presiding officer, the presiding officer must exercise a casting vote
to maintain the existing position.

8. Minutes

(1) The chief ombud must ensure that complete and accurate minutes of each
meeting are kept.

(2) Draft minutes of each meeting must -

(@) be distributed to all members of the Board as soon as possible, but not
later than 10 days after the meeting to which they relate;
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(4)

(b) be presented at the next meeting of the Board for amendment, if
necessary, and adoption; and

(c) be recorded and entered in a minute book kept for that purpose.

The person presiding at the next meeting must sign and date an affirmation to
the effect that the minutes of the previous meeting have been adopted by the
members of the Board.

The chairperson must provide the Minister with a summary of the minutes after
every meeting of the Board.

9. Written resolutions

(1)

(2)

Subject to sub-regulation (2), members of the Board may, without holding a
meeting, take resolutions in writing.

The chairperson or the chief ombud may deliver to each member of the Board a
notice -

(a) including the text of a proposed resolution; and

(b) setting a closing date not being less than seven days after the date of the
notice, for the submission of written agreement to the resolution.

If before expiry of the closing date the maijority of the members of the Board have
agreed to the resolution, without amendment, it is considered to be a resolution
of the Board.

10. Execution of documents and validity of actions

(1)

(2)
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No document signed on behalf of the Board is valid and binding unless it is
signed on the authority of a Board resolution by the chairperson and another
non-executive member of the Board.

A resolution taken or any other act performed by the Board remains valid and
effective, despite the later discovery of some defect in the appointment of a
member of the Board or any member's disqualification from office in terms of
section 9 of the Act.
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CHAPTER 3 - SCHEME LEVIES AND SERVICE FEES

11. Levies and amounts payable

(1) Every community scheme must pay the levy referred to in the Community
Schemes Ombud Service Regulation: Levies and Fees on a quarterly basis.

(2) The Minister may, by notice in the Gazette, set and amend -

(@) an applicable levy factor in the form of a decimal fraction for each of
various stated categories of scheme, with definitions of each category;

(b) a maximum amount of the levy for a community scheme in each category;
and

(c) the rates of discount or waivers of levies, with details of the qualifications
for such discounts or waivers.

(3) The levy is calculated subject to any applicable maximum amount, discount or
waiver referred to in sub-regulation (2), according to the following formula:

(@) The lesser of R 40.00 or 2% of the amount by which the monthly levy
charged by the Scheme exceeds R 500.00.

12. Service fees and costs

The Minister must, by notice in the Gazette, set or amend-
(a) fees regarding -
(i) applications made in terms of section 38 of the Act;
(i)  adjudication of disputes;

(i) the inspection of documentation in the custody of the Service in
terms of section 46 (2); and

(iv) services rendered based on cost recovery and payable by persons
who make use of the Service;

(b) the rates of discount or waivers of fees, with details of the qualifications for
such discounts or waivers;

(c) the maximum amount of costs an adjudicator may order as contemplated
in section 53(3) of the Act.

13. Interest on overdue amounts

Any community scheme which, or person who, fails to pay a levy or any other amount
due to the Service on the date that amount is due and payable must pay the Service
interest on that amount for the period it remains outstanding at a rate prescribed by the
National Credit Act, 2005 (Act No. 34 of 2005), as amended.
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CHAPTER 4 - PROMOTION OF GOOD GOVERNANCE, TRAINING
AND EDUCATION

14. Duties of scheme executives

(1)

(2)

A scheme executive must --

(@)

(e)

take reasonable steps to inform and educate himself or herself about the
community scheme, its affairs and activities and the legislation and
governance documentation in terms of which the community scheme
operates;

take reasonable steps to obtain sufficient information and advice about all
matters to be decided by the scheme executives to enable him or her to
make conscientious and informed decisions;

unless excused by the chairperson of the scheme executives on
reasonable grounds -

(i) attend all meetings of the scheme executives; and

(i) attend the community scheme's annual general meeting, if it holds
such a meeting;

exercise an active and independent opinion with respect to all matters to
be decided by the scheme executives; and

exercise due diligence in relation to any business of, and necessary
preparation for and attendance at meetings of, the scheme executives or
any committee to which such scheme executive is appointed.

The obligations of a community scheme executive in terms of sub-regulation (1)
are in addition to and do not derogate from the fiduciary obligations of a scheme
executive in terms of the common law or any applicable statute.

15. Fidelity insurance

(1)

Subject to sub -regulation (5), every community scheme must insure against the
risk of loss of money belonging to the community scheme or for which it is
responsible, sustained as a result of any act of fraud or dishonesty committed by
any insurable person.

For the purposes of sub -regulation (1), "insurable person" means any-

(a)
(b)

(c)
(d)

scheme executive;

employee or agent of a community scheme who has control over the
money of a community scheme;

managing agent; or

contractor, employee or other person acting on behalf of or under the
direction of a managing agent,

who in the normal course of the community scheme's affairs has access to or control
over the monies of the community scheme.
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(83) The minimum amount of the fidelity insurance cover required in terms of sub -
regulation (1) is the total value of-

(@) the community scheme's investments and reserves at the end of its last
financial year; and

(b) 25 per cent of the community scheme's operational budget for its current
financial year.

(4) The insurance cover referred to in sub -regulation (1) must-

(a) provide for payment of a loss by the insurer to the community scheme
within a reasonable period after reasonably satisfactory proof of the loss
has been furnished to the insurer; and

(b) not require that criminal or civil proceedings be taken or completed against
the insured person before payment is made under the insurance policy.

(5) A community scheme is not obliged to obtain fidelity cover for an insurable
person if that person has delivered to the community schemes written proof that -

(@) the monies of the community scheme are covered by fidelity insurance that
complies with the 'requirements of sub -regulations (3) and (4); and

(b) the insurer concerned has noted the community scheme's interest in the
application of the proceeds of the policy and undertaken not to cancel or
withdraw cover without giving the community scheme at least 30 days
written notice.

16. Quality and form of governance documentation

In order to ensure that the scheme governance documentation that the Service
regulates or takes custody of in terms of section 4(1) of the Act is reasonably
accessible to the persons who have rights and obligations in terms of the said
documentation, the chief ombud may by written notice to a community scheme, require
that -

(a) the scheme governance documentation be lodged with the Service within
90 (ninety) days after the establishment of a community scheme in terms of
any applicable law or within 90 (ninety) days after the coming into
operation of this Regulations;

(b) any parts of such documentation that is illegible, incomplete or missing
from the records of the community scheme must be replaced; and

(c) the documentation and all amendments made to it by the community
scheme or in terms of any applicable law must be consolidated so as to
produce an updated document.

17. Training

(1) For the purposes of the Service's training function in terms of section 4(1)(b) of
the Act, the Service must develop and identify training courses for the staff
referred to in section 21 of the Act.

(2) For the purposes of the Service's education and information function in terms of
section 4(2)(b) of the Act, the Service must develop, identify and publicise
education and information programmes for owners, occupiers, executive
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committees and other persons who have rights and obligations in community
schemes.

CHAPTER 5 - ANNUAL RETURNS, CERTIFICATES AND FORMS

18. Scheme governance documentation and information

(1) The documents referred to in section 59(b) of the Act must be with the Service
within 4 (four) months after the end of the community scheme's financial year, by
filing in the prescribed Form CS 2

(2) The chief ombud must, by practice directive, determine and may in the same
manner amend -

(@) the forms in relation to-
(i)  the annual return referred to in section 59(b)(i) of the Act;

(i) application by developers and sectional titles bodies corporate for
approval of sectional title body corporate rules;

(iii) application for and supply of copies of documents; and
(iv) application for the supply of information; and
(v) application for registration of a community scheme.

(b) the documents and information that community schemes must submit to
the Service annually in terms of section 59(b)(iii) of the Act.

(3) A community scheme must file the registration in Form CS 1, within 30 (thirty)
days of -

(a) coming into effect of this Regulation; or

(b) its date of incorporation in terms of applicable laws.

19. Dispute resolution

(1) An application referred to in section 38(1) of the Act must be made by
submission of an application by physical delivery or electronically, in accordance
with the practice directive issued by the chief ombud.

20. Legal representation

The notice in regard to legal representation referred to in section 43(2)(e) of the Act
must read as follows:

"In terms of section 52 of the Community Schemes Ombud Service Act, 2011 (Act
No. 9 of 2011) a person is not entitled to legal representation in adjudication
proceedings unless the adjudicator and all parties agree or the adjudicator
determines that a party cannot deal with the adjudication without legal
representation”.
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21. Appeal against the decision of the Adjudicator

The notice in regard to the right of appeal referred to in section 54(1)(d) of the Act
must read as follows:

"In terms of section 57 of the Community Schemes Ombud Service Act, 2011 (Act
No. 9 of 2011) a person who is dissatisfied with an adjudicator's order is entitled to
appeal to the High Court, but only on a question of law. The appeal must be lodged
within 30 days after delivery of the order.”

22. Power to enter and inspect
The Adjudicator or his or her appointed representative may request assistance of the

South African Police Service if they are refused access to enter any premises.

23. Short title

These regulations are called the Regulations on the Community Schemes Ombud
Service, 2016 and will come into operation on the date of publication in the
Government Gazette.
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must be CommunEcated o
the Service by filling in Form | |
14 Postal sddress:

Tekphone numher.| |

Faczimila:

FORM C51 Paged of 5
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0S

Db Sk

1st Floor Building A, 63 Wierda
Boad East, Wierda Valley
Sandton

Lommmuniiy Schomas T: +27 [010] 593 0533

F: +27 [040) 500 6154

WL CT0S5.ONE. 28

Fraud Hotline 0800 701 701

SECTION 7 — 5OLEMMN DECLARATION

|, the undersigreed authorised reps

identity number. do herety solemnily declane

that all the requirements of applicable legisiation or common law have been comalisd with in respect
of the formation of the Community Schame and the information contained herein is true and comect

‘to e Dast of miy knowledge.

Sipnatune:

SECTION 8 - SUPPORTING DOCUMENTS

Either of the following
dooumesnts must be attached
i this this application, whers
mpplicabie. &ny change to the
dooumsasts must -]
communicated to the Servics
oy filling im Formia

Certificate of incorpomtion

Constitution

Rules

Articles

Memorancum of inconporation

Termmis and conditions of the Community Schems
Areg other soyemance document

Copy of registration certificate with CIFC

Copy of the Title Deed

Use Apreamient

Schedule of levies payabde by each unit within the community scheme

oD oD DD DD DD DD

FORM CS51
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FORM CS 1A

1st Floor Building &, 63 Wienda
Road East, Wierda Valley
Sandton

T: +27 [010) 593 0533
F: +Z7 {010) 590 6154

WWW.CE0S. O 23
Fraud Hotline 0&00 701 701
FORM C5 1A
COMMUMNITY SCHEMES OMBUD SERVICE ACT, 2011 (ACT NO 09 OF 2011)

Completed forms must be emailed to registration @ csos.org.za

NOTICE OF AMENDMENT OF PARTICULARS
Registration number:
MAME OF COMMUNITY SCHEME:
OLD DETAILS NEW DETAILS
I, the undersigned, authorized by special resolution dated '———————————————attached hereto as

an Annexure, do hereby submit the amendments to the particulars of the Cummunm,r Scheme as
indicated above.

Mame of authorised signatory

0 MUmMIBEr: (e

Contact details:

FORM C5 1A Pagelof2
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1st Aoor Building A, 63 Wienda

Road East, Wierda Valley
O (0 13 -
i AU St hisemi o T:+27 [010) 593 0533
Dinbisd Saivice [m I

F: +27 (0110) 500 6154

WAL COOS.ONE. 28

Fraud Hotline 0800 701 701

I = PSS

*MNB:- no amendment will be effected without a resolution attached to this document.

FORM C5 1A Page 2of2
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Form CS 2

Page | 51

1st Floor Building &, 63 Wierda Road

o S East, Wierda Valley Sandton

T:+27 (010) 593 0533 F:
Cemmmunity Schemes +27 (010) 590 6154
ambud Service ! !

EWWLCE0Z OTEZE

Fraud Hotline 000 701 701
FORM C5 2

COMMUNITY SCHEMES OMBUD SERVICE ACT, 2011 (ACT NO 09 OF 2011)

Completed forms must be emailed to annualreturn@csos.org.za
ANMUAL RETURN OF A COMMUNITY SCHEME

(Section 59 (b))
For office use:
Registration number: | |
All required decuments attached: Yes -

Annual return of the ——————————— . (name of
Community Scheme)

Approved at the General Meeting held on the

COMMUNITY SCHEME PARTICULARS

Name of Scheme: | |

Registration number with Service: |

Registration date with Services: ... .. e ern e

FORM C5 2 Page 1of 3
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EXECUTIVE COMMITTEE

MName IC Number Contact details
FINAMCIALS
Audited Annual Financial statement attached No -

Schedule of levy paid by each unit within the community scheme No

Total amount paid R

AMEMDMENT

Amendment made on the following details on the registration form

Amendment form C5 Al Attached to this return
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DECLARATION

I, the undersigned authorised representative

(full names) Identity

number... — do hereby solemnly declare that all

the information contained herein is true and correct to the best of my knowledge and that | am

authorised to sign this form on behalf of the Community Scheme by virtue of a Resolution dated

Signature:; e eeaamatmemmomeeteessetaneann senres s eean

Date:
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Community Schemes Ombud Service Regulations: Levies
and Fees, 2016

CHAPTER 1 - INTERPRETATION

1. Definitions
In this Schedule: -

"the Act" means the Community Schemes Ombud Service Act no 9 of 2011;
"the Levy" means a levy payable to the Service as prescribed in this Regulations;

"the Regulations" means the Community Schemes Ombud Service Regulations:
Levies and Fees;

CHAPTER 2 - SCHEDULE OF LEVIES AND FEES

2. Levies payable by schemes to the Service and the interval such levies are
payable in terms of section 29(1)(b) of the Act

(1) The Schemes must collect as follows the prescribed monthly levy from every unit
within a community scheme and pay to the Service on quarterly basis:

- The following table gives illustrative values of the prescribed monthly levy

payable:

gllcc;‘r:atglgslevy charges by the community Monthly CSOS Levy Payable
Zero to R500.00 R0.00
R600.00 R2.00
R700.00 R4.00
R800.00 R6.00
R900.00 R8.00
R1000.00 R10.00
R1250.00 R15.00
R1500.00 R20.00
R1750.00 R25.00
R2000.00 R30.00
R2250.00 R35.00
R2500.00 and above R40.00

Page | 55 Community Schemes Ombud Service Regulations: Levies and Fees



3. Application, Adjudication and other Fees payable for the use of the Service
in terms of section 29(1)(d) of the Act

(1)
(2)
(3)

Fee payable at Application R50.00
Fee payable for Adjudication R100.00

For a copy of any scheme governance documents or any other document
obtained electronically or provided as hard copy by the Service R8.00 per copy.

CHAPTER 3 - DISCOUNTS AND WAIVERS

4. Discounts and Waivers in terms of section 29(1)(c) of the Act

(1)

(2)

Individual units within a community scheme for which the monthly levies not
exceeding R500.00 are charged by the Scheme are effectively granted a 100%
waiver of the CSOS levies.

Any person or category of persons whose monthly net household (gross income
less PAYE) income is below R5 500 are entitled to a 100% waiver of application
and adjudication fees.

Any person or category of persons who may not qualify in terms of the above
criteria may lodge an application for discount and /or waiver for consideration by
the Chief Ombud by filling a Form CS3A or CS3B depending on the applicant.

5. Short title

These regulations are called Community Schemes Ombud Service Regulations: Levies and
Fees, 2016 and will come into operation 90 (ninety) days from date of publication in the
Government Gazette.

Page | 56
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FORM CS 3A

1st Floor Building &, 63 Wierda

Road East, Wierda valley
0S sanciton

Lo ity Sebainis T: +27 |I:I].|:|I 593 0533
Ot Servicn ¥ X
F2+27 (010] 550 6154

W Csoe Ore Z3
Fraud Hotline O&D0 701 701

FORM CS3A

COMMUNITY SCHEME OMBUD SERVICE ACT, 2011 (ACT NO 09 OF 2011):
REGULATION

Completed forms must be emailed to waiver@csos.org.za

APPLICATION FOR WAIVER OF FEES FOR INDIVIDUALS
This application is only to be used if you consider that you do not have the financial
capacity to pay for the prescribed fee as set out in the Community Scheme Ombud
Service Act, 2011 (Act No 9 of 2011)
PART A MName:
Applicant’s | Physical Address:
information :
Postal Address:
Suburb:
Municipality:
Province:
Telephone number:
Facsimile:
Email:
Community Scheme name:
PART B Basis for application:
FORM C53A Pagelof3

Page | 57 Community Schemes Ombud Service Regulations: Levies and Fees



0Ss

1st Floor Building &, 63 Wierda
Road East, Wierda Valley
Sandton

:Eh-.:'r:mnl.nrr.j.::i.rl'xmr'— T: +27 (010} 593 0533
e F:+27 (010) 580 6154
N CEps ore 23
Fraud Hotline DEDD 701 701
The basis
for
application
of waiver of
fee

(explain why
you seek
this waiver.
If insufficient
space,
attach
separate A4
sheef)

PART C
For
approval
for a fee to
be waived,
you need
to show
that your
income,
day-today
living
expenses,
liahilities
and assets
are at such
that level
that
payment of

INCOME AND ASSETS

EXPENDITURE AND LIABILITIES

INCOME

Expenditure

A

Salary

Food R

Rent received

A

Mortgage/rent R

A

Other income
(include any child
support'spouse
maintenance
received efc.)

Electricity, water, R
rates, (municipal)

ASSETS

Medical expenses R

Immovable

Children's expenses R
{child support, school
foes

Residence

Other (specify) R

Other R

TOTAL R
EXPENDITURE

FORM C53A
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15t Floor Building A, 63 Wierda

Road East, Wierda Walley
DS Sandton

O ity Seladifis T. +27 |':I:|_':|I 503 0533
Crmbued Seruice y X
F> +27 |010] 590 6154

QAN Cope ora 73

Frawd Hotline OEOGD 701 701

a fee would | Movable LIABILITIES
cause you
hardship. Yehicle Loans R
Please R
complete Fumiture R
and attach

proof. Other
Attach Intangible assets TOTAL LIABILITIES | R
extra page
if Shares R
necessary.
(Flease Managed invesiment | R
note that if
an appicant
is married in
community
of property,
the spouse
income,
as55ets,
gxpenditire
and
liabilities
must be
included]

TOTAL = TOTAL =

PART D

SIGNATURE AND DATE: | hereby certify that the details above are true and comect and
undertakes to immediately inform the Service of any changes. | understand that a false
declaration could lead to the suspension or cancellation of waiver.

Signature of Appli_cant' O B = =

FORM C53A Page3of 3
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Form CS 3B

1st Floor Building A, 63 Wisrda Road

0 S East, Wierda Valley Sandton

T:+27 (D10} 523 D533

Communiiy Schemes F:+27 [D10) 590 6154
Cimbiad Servioe . :

W .CE05 .DFE Zd

Fraud Hotline 0800 701 701
FORM CS3B
COMMUNITY SCHEME OMBUD SERVICE ACT, 2011 (ACT NO 09 OF 2011): REGULATION

Completed forms must be emailed to waiver@csos.org.za

APPLICATION FOR WAIVER OF FEES FOR COMMUNITY SCHEMES

This application is only to be used if you consider that you do not have the financial
capacity to pay for the prescribed fee as set out in the Community Scheme Ombud
Service Act, 2011 (Act No 9 of 2011)

PART A Community Scheme:

Applicant’s | Community Scheme Registration number with Service:
information
Monthly levy payable to the Community Scheme: ...
Physical Address: .

Postal Address: ..

Suburb: .

Municipality:

Province:

Telephone number:

Facsimile: .

Email:

PARTB Basis for application:

The basis
for
application
of waiver
of fee

FORM 538 Page 1 of 3
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1st Floor Building A, 63 Wierda Road
East, Wierda valley Sandton

T: +27 [D10) 583 0533 F:
+27 010 590 6154

WW'W.CS05 . Org I

Fraud Hotline 0800 701 701

(explain
why you
seek this
waiver. If
insufficient
space,
attach
separate A4
sheef)

INCOME AND ASSETS EXPENDITURE AND LIABILITIES

PART C INCOME Expenditure

For R
approval

for a fee to
be waived, R

vouneed  "ASSFTS

to show Immovahle
that your

income,

| R u | | e | R | R = s

day-today
expenses, R TOTAL EXPENDITURE

liabilities Movable LIABILITIES
and assets

are at such R
that level R

that R
payment of

a fee would

cause you | Intangible assets TOTAL LIABILITIES R
hardship.

Please R
complete

FORM C53B Page 2 of 3
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0S

Cormmunily Schemes
Qmbud Service

1st Floor Building &, 63 Wierda Road
East, Wierda valley Sandton

T: +27 (010) 503 0533 F:
+27 (010) 590 6154

WWWLCS05.0TE T3

Fraud Hotline 0EOO 701 701

proof.
Attach

if

Please
attach a

financial
of the

scheme.

and attach

extra page

necessary.

copy of the
statement

community

TOTAL =

TOTAL =

PARTD

SIGNATURE AND DATE: | hereby certify that the details above are true and
correct and undertakes to immediately inform the Service of any changes. |
understand that a false declaration could lead to the suspension or cancellation of
waiver. | declare that | am authorised to sign this form on behalf of the community
scheme by virtue of a Special Resolution attached to this Application.

Signature of Applicant: ...

Datel ... :

FORM C53B
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